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MOTION TO EXCLUDE CP 
WATER COMPANY’S 

CERTIFICATED TERRITORY 
FROM ARIZONA WATER 
COMPANY‘S REQUESTED 

EXTENSION AREA 

(ORAL ARGUMENT REQUESTED) 

CP Water Company (“CP Water”), an Arizona public service corporation, respectfully 

requests that its certificated territory be deleted from the requested extension area in Arizona 

Water Company’s (“AWC”) application (the “Application”) to extend its existing Certificate of 

Convenience and Necessity (“CC&N”) in these consolidated dockets. On April 28, 2006, CP 

Water filed a Motion to Intervene in these consolidated dockets, and in a Procedural Order issued 

May 15, 2006, CP Water was granted intervention. 

1. BACKGROUND. 

In Decision 54089 (June 25, 1984), the Arizona Corporation Commission 

(“Commission”) approved the transfer of a portion of the CC&N of Desert Carmel Service 



Company to provide water service in Pinal County, Arizona, to CP Water. Specifically, the area 

transferred to CP Water (the “CP Water Certificated Territory”) consists of the following legally 

described areas: 

0 SE ‘/4 of Section 1, Township 6 South, Range 4 East 

0 W % of the SW ‘/4 of Section 6, Township 6 South, Range 5 East 

0 N ‘/z and the SE ‘/4 of Section 7, Township 6 South, Range 5 East 

0 Section 8, except the NE % of the NE%, Township 6 South, Range 5 East 

Commission Maps 16 and 17 depicting the CP Water Certificated Territory are attached hereto 

as Attachment “A.” 

CP Water is a wholly owned subsidiary of CHI Construction Company (I’CHI’’). CHI 

acquired all of the issued shares of stock of CP Water pursuant to a Stock Assignment dated 

October 29, 2004, a copy of which is attached hereto as Attachment “B.” CP Water currently 

has 16 customers. Pursuant to an Agreement for Operation of Water System (the “Operation 

Agreement”) between AWC and CP Water, dated October 22, 1985, and letter amending the 

Operation Agreement, dated December 15, 1988, AWC operates the water distribution system 

which provides water service to CP Water’s customers. A copy of the Operation Agreement and 

letter are attached hereto as Attachment “C.” 

11. CP WATER’S CERTIFICATED TERRITORY MUST BE DELETED FROM 
AWC’S REQUESTED EXTENSION AREA. 

On March 29, 2006, AWC filed the Application to extend its existing CC&N to provide 

public water utility service within the City of Casa Grande and various parts of Pinal County, 

Arizona (collectively, the “Extension Area”). The Extension Area is described in Exhibit I to 

the Application, and is depicted on the map attached as Exhibit 2 to the Application. AWC’s 

requested Extension Area includes all of the CP Water Certificated Territory, which is a direct 

violation of long-established Arizona case law. In the well known case of James P. Paul Water 

Company v. Arizona Corporation Commission, 137 Ariz. 426, 67 1 P.2d 404 (1 983), the Arizona 

Supreme Court ruled that a CC&N confers an exclusive right to serve within the certificated 

area: 
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Once granted, the certificate confers upon its holder an exclusive right to provide 
the relevant service for as long as the grantee can provide adequate service at a 
reasonable rate. If a certificate of convenience and necessity within our system of 
regulated monopoly means anything, it means that its holder has the right to an 
opportunity to adequately provide the service it was certified to provide. Id. at 
407. 

CP Water has not consented-and does not consent-to the inclusion of the CP Water 

Certificated Territory in AWC's requested Extension Area. Pursuant to the holding of James P. 

Paul, the CP Water Certificated Territory must be excluded from AWC's requested Extension 

Area. 

111. CONCLUSION. 

CP Water respectfully requests that the Commission grant this motion and issue an order 

excluding the CP Water Certificated Territory from AWC's requested Extension Area. Further, 

CP Water requests that the Commission's hearing division schedule oral argument on this motion 

at the earliest possible date. 
i 2. 

DATED this ;_I day of June, 2006. 

SNELL & WILMER 

? r 1' 
'7 

8," 

Jeffrey W. Crockett 
Marcie Montgomery 
One Arizona Center 
400 East Van Buren 
Phoenix, Arizona 85004-2202 
Attorneys for CHI Construction Company 

ORIGINAL and thirteen (1 7) copies 
filed with Docket Control this 1 st-- 
day of June, 2006. 

COPY of the foregoing hand-delivered 
day of June, 2006, to: 

Yvette B. Kinsey 
Administrative Law Judge, Hearing Division 
ARIZONA CORPORATION COMMISSION 
1200 West Washington Street 
Phoenix, Arizona 85007 
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Christopher C. Kempley 
Chief Counsel, Legal Division 
ARIZONA CORPORATION COMMISSION 
1200 West Washington Street 
Phoenix, Arizona 85007 

Ernest G. Johnson 
Director, Utilities Division 
ARIZONA CORPORATION COMMISSION 
1200 West Washington Street 
Phoenix, Arizona 85007 

COPY of the foregoing sent via first class 
day of June, 2006, to: 

Steven A. Hirsch, Esq. 
Rodney W. Ott, Esq. 
BRYAN CAVE LLP 
Two North Central Ave., Suite 2200 
Phoenix, Arizona 85004-4406 

Robert W. Geake 
Vice President and General Counsel 
ARIZONA WATER COMPANY 
P.O. Box 29006 
Phoenix, Arizona 85038 

Michael W. Patten 
ROSHKA, DeWULF & P A T E N  
400 E. Van Buren St., Suite 800 
Phoenix, Arizona 85004 

Brad Clough 
ANDERSON & BARNES 580, LLP 
ANDERSON & MILLER 694, LLP 
8501 N. Scottsdale Road, Suite 260 
Scottsdale, Arizona 85253 

MONTGOMA\PlIX\1828368 2 
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STOCK ASSIGNMENT 
SEPARAIX FROM CERnMCATE 

m o o 2  

FOR VALUE RECEIVED, the uadersigned sbholder (‘‘Sellef’) hereby sells, assigns, 
and W e r s  to CM Construction Company, an A r i z o ~  CbrpOratfQlz (%uyex”), ten (10) shares (the 
“Sham”) of Common Stock, No Par Value, of CP Water Company, ad Arizona w@on (the 
‘Comw’), standing in its Dame on the books of the Company and repnxtmted by certificate 
No(s). 5, and hereby irrevocably cmdtuks  and appoints the Secretary of the Company BS a#orne~- 
in-& to transk the Sham to Buyer on the bcdcs of the Campany with full power of substitdon 
in Ihe p d s e s .  

SEAREHOLDER 

Freeporc Copper Company and ASARCO 
Sank Cruz, IIIF., Joint V m  doing 
busidess as Sants (=ruz Joint Venture 

By: ASARC0 santa cruz, Inc., hhagiug 
Joint Venttuer 

By: 
Name: Douglas E. McAllister . 
Title: Vicepresident 

Cemented to andratit& 2004. 

By: 
N ~ E :  George D. MacT)ooald 
Title: Vice president 
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THIS AGREEMENT, made and entered i n t o  t h i s  JJ,d day o f  ( 3 C i b k e r  , 
1985, by and between Arizona Water Company ("AWC") 

and CP Water Company ("CP"), an Arizona Corporation. 

an Arizona Corporation, 

CP i s  a wholly-owned subsidiary of Getty Mining Company, a Delaware 

Corporation, which i s  a wholly-owned subsidiary o f  Getty O i l  Company. 

RECITALS 

A. AWC and CP are public service corporations subject t o  the juris- 

diction of the Arizona Corporation Conmission; 

B. CP operates a water dis t r ibut ion system (the "Water System") 

located i n  an area west of Casa Grande, Arizona, which i s  located within the 

boundaries of the Southwest o f  the Southeast B o f  Section 7 ,  Township 6 

South, Range 5 East, Gila and Sa l t  River Base and Meridian, Final County, 

Arizona; the Water System i s  presently operated by CP on behal f  o f  Getty . 

Mining Company, the owner.of the Water System. 

.J 

C. CP i s  desirous of having AWC operate the Water System, and AWC i s  

willing t o  operate the Water System fo r  CP, subject t o  the terms and con- 

dit ions set  forth herein. 

THEREFORE, In consideration o f  the premises and t h e  mutua l  agreements, 

covenants, promises, representations and understandings contained i n  this 

Agreement and other valuable consideration, t h e  parties hereto have entered 

into t h e  following Agreement: 

1. AWL agrees t o  perform t h e  following act; ?or CP i n  conjunction 

w i t h  the  operat ion by AWC of the Water System: 

-1- 
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Install  a two-inch (2").compound water meter and sell water 

t o  CP pursuant t o  the terms and conditions establjshed by 

AWC's Tariff W-103 for  i t s  Casa Grande Operating System. 

AWC wiql not assess sales taxes t o  CP on sales o f  water 

pursuant t o  T a r i f f  W-lD3;, 

Read meters, prepare and compute monthly water bi l l s  

according t o  CP's water service , t a r i f f  as approved by and 

f i l e d  w i t h  the Arizona Corporation Conmission, mail bil ls  

t o  customers, pay postage , reasonably endeavor t o  col1 ect  

payments due from customers, and render an annual 

accounting thereon t o  CP fo r  a minimum fee o f  $100 per 

month f o r  u p  t o  18 customers. The monthly fee will be 

increased by AWC a t  such time as i t s  cost f o r  labor 

increases, and/or a t  such time tha.t. CP increases the number 

of active,  permanent services beyond 18 customers presently 

be ing  served. 

Provide labor and rnaterlals required t o  operate and 

mainta in  the Water System and repair damages t o  i t ;  

Designate AWC's Casa Grande office,  located a t  220 East 2nd 

Street, Casa Grande, Arizona, as the location where the 

customers of the Water System may come regularly t o  pay 

their  b i l l s .  If payment by mail i s  preferred by customers 

of the Water System, the following address shall be used: 

Arizona Water Company, P . O .  Box 1019, Casa Grande, AZ 

85222. 

. 

.. . 

AWC shal l  have no obligation t o  advance i t s  own funds f o r  any o f  the 

items referred t o  above. AWC may use operating revenue from the Water System 

-2- 



for  such purposes. 

own funds and CP shall reimburse AWC w i t h i n  f i f teen (15) days following 

receipt of an invoice for  such from AWC for any expenditures AWC makes i n  

excess of revenue avai 1 able for  such purposes. 

If operating revenue i s  n o t  sufficient, AWC may use i t s  

.--.e 

2. CP shal l ,  prior t o  the date when AWC i s  t o  commence operation of 

the Water System, cause the two water wells which presently provide water t o  

the Water System, and which are owned by Getty Mining Company, t o  be physical- 

ly disconnected from the Water System. The disconnection o f  said water wells 

shall be carried o u t  according t o  specifications approved by AWC, and shall be 

monitored by AWC operations personnel. 

3 .  The ent i re  cost of purchasing and installing the 2" compound 

water meter as provided. i n  Paragraph l ( a ) ,  above, s h a l l  be paid  by CP i n  

advance upon request for  such by AWC. 

advance any o f  i ts  own funds for the purpose of accomplishing said  water meter 

instal  1 at ion .  

AWC shall be under no obligation t o  

<-.J 

4. AWC does not, by t h i s  Agreement or by the transactions 

contemplated herein, assume any responsibilities and obligations f o r  CP except 

for  duties which AWC expressly agrees t o  perform hereunder. CP sha l l  hold  

.harmless, indemnify and defend AWC against any obligation, damage, loss or 

1i.ability o f  any k i n d  arising, directly o r  indirectly, from AWC's operation of 

the Water System. 

5. This Agreement shall commence on t h e a v &  day o f  Q ~ k . ,  1985. 

6 .  Either party may terminate. t h i s  Agreement upon g i v i n g  t o  t h e  ' 

other party t h i r t y  (30) days' written notice o f  i t s  intention t o  so ;eminate; 

i n  a d d i t i o n ,  i f  CP f a i l s  or refuses t o  reimburse AWC as provided i n  Paragraph 

1, above, AWC shall have the r i g h t  t o  terminate th i s  Agreement and any duty 
. . .  

-3- 
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arising hereunder upon giving CP ten (10) days n o t i c e  o f  i t s  intention t o  so 

terminate on account of said fa i lure  or refusal. ,-.* 

7 .  CP and AWC agree t o  cooperate and use the i r  best effor ts  in 

obtaining such approvals of this Agreement as may be required by law, 

event t h a t  the approval of  the Arizona Corporation Commission, the Arizona 

Department o f  Water Resources, o r  other governmental authority becomes 

required, the proposed p l a n  o f  operation detailed herein s h a l l  be conditional 

upon the receipt of such necessary approvals. 

canqot be obtained, or i s  denied, t h e n  this  Agreement shall  be n u l l  and void 

and a l l  rights and obligations of the  parties hereunder shall be abrogated and 

o f  no further force and effect .  

In the 

If any necessary approval 

8. Required o r  permitted notices t o  either party concerning this 

Agreement shall  be sent by cer t i f ied mail, except that  invoices and other 

written communications may be sent by first-class mail. 

Notices and written comunications t o  CP shall be addressed as L./ 

fo l l  ows : 

CP Water ~omgidny 
c/o James W. Johnson 
Fennemore, Craig, von Amman, 

Udal1 & Powers 
1700 Firs t  Interstate Bank Plaza 
100 West Washington Street  . 
Phoenix, Arizona 85003 . 

No t ices  and written communications t o  AUC shall be addressed as 
fo l1  ows: 

Arizona Mater Company 
Post Office Box 5396 
Phoenix, Arizona 85010 
A t t e n  ti on : President 

9. This Agreement sha l l  be binding and enforceable upon the parties 

hereto, the i r  successors, agents and assigns. 

" 4- 
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10. This Agreement represents the entire Agreement between the parties 
..--./ hereto and supersedes any prior representations or understandings. 

11. This Agreement may be modified or amended as mutually agreed i n  

writ ing by t h e  parties hereto. 

'IN WITNESS WHEREOF, the parries hereto have caused these presents t o  

be executed as o f  t h e  day and year f i r s t  hereinabove written by their  duly 

authorized corporate officers. 

ARIZONA IdAATER COMPANY 

T i t l e  PRESIDENT 

CP WATER COMPANY 

BY 

-5- 
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December 15, 1988 

Kr. Phillip Darrow 
Fennemore Cre 5 g 
One Renaissance Square 
Two North C e n t r a l  Avenue 
Phoenix, Arizona 85004-2393 

. lie: CP h'aier Company 

Dear Mr. Darrow: 

i 
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.? December 25, 1 9 3  
Page 2 

r-) .C . . 
L Mr. Phillip Dar-dw 

Fennemore t r a i  

to CP u n d e r  t h e  revised billing arrangement described 'in t h i s  
1,e t t er . L-d 

.I. 

Sincerely, I 

\ ' ice PtesSdent 
and TreEsurer 

L' 

RJE:kn I 

Encl 0 5  u res 

CC,: J o h n  firadshaw - .. 

EEiISED 61LLING ARRAIGEKENT 
ACCEPTED O N  EEHALF OF CP 6Y: 

. PA 
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